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NATTITA MAHASUKON : LEGAL PROBLEMS RELATING TO THE LIABILITY OF
CONTRACTING PARTIES AND REVOCATION OF UNFAIR CONTRACT TERMS IN FRANCHISE
BUSINESS. ADVISORY COMMITTEE: AWNRUMPA WAIYAMUK, Ph.D. 2024.

This thesis aims to study legal problems relating to the liability of contracting
parties and revocation of unfair contract terms in franchise business. It analyzes Thailand's
implementation of guidelines for fair trade practices in franchising under the
announcement by the Trade Competition Commission effective since February 4, 2020.
Currently, there is no specific legislation in Thailand governing franchising practices
comprehensively. Therefore, franchise operators often rely on imported legal frameworks,
which may not fully cover contractual liabilities. Additionally, there are disparities between
franchisors and franchisees, often leading to unfair contractual terms and excessive
responsibilities imposed on franchisees. The study suggests that Thailand should enact
direct legislation to regulate franchising comprehensively, aligning it with international
standards from countries like the United States, South Korea, and the Netherlands, to

address these issues effectively.

The study's findings highlight that the issues associated with franchising
operations studied arise from Thailand's lack of specific legal measures overseeing
franchise businesses. Although the Trade Competition Commission has issued guidelines
defining franchises and requiring disclosure of essential information, as well as stipulating
criteria for assessing unfair trade practices under Section 57 of the Trade Competition Act
B.E. 2560, these provisions are deemed insufficient. Therefore, Thailand should adopt
direct legislation to regulate franchising comprehensively, ensuring coverage of all

pertinent aspects.
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a
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* FTC 436.1(h): Franchise means any continuing commercial relationship or arrangement, whatever it may be
called, in which the terms of the offer or contract specify, or the franchise seller promises or represents, orally or
in writing, that:

(1) The franchisee will obtain the right to operate a business that is identified or associated with the
franchisor's trademark, or to offer, sell, or distribute goods, services, or commodities that are identified or
associated with the franchisor's trademark;

(2) The franchisor will exert or has authority to exert a significant degree of control over the franchisee's
method of operation, or provide significant assistance in the franchisee's method of operation; and

(3) As a condition of obtaining or commencing operation of the franchise, the franchisee makes a required

payment or commits to make a required payment to the franchisor or its affiliate.
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Yo UIAUY0INTIUITNITNITAILYMIAaNTgaLUTN1(FTC Rule) ML58n31 “Disclosure
Requirements and Prohibitions Concern Franchising and Business Opportunity
Ventures” &algansdorimuatusililusesnisilamedeya “elunisAunsowsulydd
mnunsulydrosiluardiunadnenmisunias neegyn

Hagtuldfimsudledetmusludoseandeansdamedeyaiidniauundunis
fatsfusinaes FTC Rule §3991 The Uniform Franchise Offering Circular (UFOC) &4
UFOC flginsudlalmitundunuiidnlaliine daaunduiy Wsau 35Tmuns, 2546)
Iﬂﬂﬁﬁgﬂéu 16 ma%’g Tawn California, Illinois, Indiana, Maryland, Minnesota, New York,
North Dakota, South Dakota, Rhode Island, Virginia, Washington, Hawaii, Michigan,
Wisconsin, Oregon Wag Texas ﬁlﬁﬁmiﬁ@iﬁalﬁﬂlﬁuﬂ’]iﬁﬂwﬂa’]i“ﬁ’@%aLTJG]LNSJSL‘I%LL?]'
wisulsdresmussazinaniivuauds vawads wu smne Srmualifinisdeeuienans

v a

AINaM NSy diuspiunsudulazSglzLnuiunlidamtisdadyauNotice of

<3

Intent Offer and Sell Franchise) liknunsuledd lngdomunuandoalnmedayatiull

TNUA 23 e Lo

* Disclosure Document 16 FTC 436.3: (1) Identifying information as to franchisor. (2) Business experience of
franchisor’s directors and executive officers. (3) Business experience of the franchisor. (4) Litigation History. (5)
Bankruptcy history. (6) Description of franchise. (7) Initial funds required to be paid by a franchisee. (8) Recurring
funds required to be paid by a franchisee. (9) Affiliated persons the franchisee is required or advised to do
business with by the franchisor. (10) Obligations to purchase. (11) Revenues received by the franchisor in
consideration of purchases by a franchisee. (12) Financing arrangements. (13) Restriction of sales. (14) Personal
participation required of the franchisee in the operation of the franchisee. (15) Termination, cancellation, and
renewal of the franchise. (16) Statistical information concerning the number of franchisee (17) Site selection. (18)
Training program s. (19) Public figure involvement in the franchise. (20) Financial information concerning the
franchisor.

** FTC 436.4: Include the following table of contents. State the page where each disclosure Item begins. List
all exhibits by letter, as shown in the following example.

Table of Contents

1. The Franchisor and any Parents, Predecessors, and Affiliates 2. Business Experience
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3. Litigation 4. Bankruptcy 5. Initial Fees 6. Other Fees 7. Estimated Initial Investment 8. Restrictions on

Sources of Products and Services 9. Franchisee's Obligations 10. Financing 11. Franchisor's Assistance, Advertising,

Computer Systems, and Training 12. Territory 13. Trademarks 14. Patents, Copyrights, and Proprietary Information

15. Obligation to Participate in the Actual Operation of the Franchise Business 16. Restrictions on What the

Franchisee May Sell 17. Renewal, Termination, Transfer, and Dispute Resolution 18. Public Figures 19. Financial

Performance Representations 20. Outlets and Franchisee Information 21. Financial Statements 22. Contracts 23.

Receipts
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* UCC 2-302: (1) If the court as a matter of law finds the contractor any clause of the contract to have been
unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the
remainder of the contract without the unconscionable clause, or it may so limit the application of any

unconscionable clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contractor any clause thereof may be
unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial

setting, purpose and effect to aid the court in making the determination.
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* Fair Franchise Transactions Act 2002 Article 1: The purpose of this Act is to contribute to the promotion of
the welfare of consumers and the sound growth of the national economy by establishing a fair-trading order for
franchise and by ensuring the mutually complementary and balanced growth of franchisers and franchisees on an

equal footing.
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* Fair Franchise Transactions Act 2002 Article 2(10): The term "franchise disclosure document” means a
document that contains matters prescribed by Presidential Decree with regard to the following items:

(a) The general status of a franchiser;

(b) The current status of the franchise of a franchiser (including matters concerning sales of its
franchisees);

(c) Where a franchiser or its executive officer falls under any of the following, the relevant fact:

(1) Where it, he or she has violated this Act, the Monopoly Regulation and Fair Trade Act or the Act
on the Regulation of Terms and Conditions;

(2) Where it, he or she has lost a civil suit or has come to an amicable settlement in a civil suit in
relation to a crime of acquiring or defrauding another person's property, such as fraud, misappropriation or
embezzlement;

(3) Where it, he or she has been sentenced for a crime of acquiring or defrauding another person's
property such as fraud, embezzlement, or malpractice;

(d) Charges of franchisees;

(e) Conditions of and limitations on business activities;

(f) Detailed procedures for the commencement of franchise and the duration required for the
commencement of business;

(g) Explanations on the management of a franchiser and support for and education and training on
business activities, etc,;

(h) The current status of direct retail stores of a franchiser.
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* Fair Franchise Transactions Act 2002 Article 7: Franchisees) shall provide Prospective Franchisee with an
Information Disclosure Statement as prescribed by Presidential Decree at the time which is the earlier among the
following:

1. Five (5) days prior to the date of the Prospective Franchisee's initial payment of Franchise Fees;
2. Five (5) days prior to the date of the Prospective Franchisee's signing of a Franchise
Agreement.
** Fair Franchise Transactions Act 2002 Article 11(2): Each franchise agreement shall include the following:
1. Matters concerning the grant of a license for trademarks;
. Matters concerning the terms and conditions of business activities of the franchisee;
. Matters concerning the education, training, and business guidance for the franchisee;
. Matters concerning the payment of required payments and others;
. Matters concerning the demarcation of sales territory;
. Matters concerning the term of the agreement;

. Matters concerning the transfer of business;

0 N O U A WDN

. Matters concerning the grounds for termination of the agreement.
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* Fair Franchise Transactions Act 2002 Article 35: (1) The Fair Trade Commission may impose a penalty
surcharge on a franchiser that violates Article 6-5 (1) or (4), 7 (3), 9 (1), 10 (1), 11 (1) or (2), 12 (1), 12-2 (1) or (2),
12-3 (1) or (2), 12-4, 12-5, 12-6 (1), 14-2 (5), or 15-2 (3) or (6) to the extent not exceeding an amount of money
calculated by multiplying the sales (in the case of a business entity prescribed by Presidential Decree, referring to
the operating income; hereinafter the same shall apply) prescribed by Presidential Decree by 2/100

** Fair Franchise Transactions Act 2002 Article 7(4): The Fair-Trade Commission may prepare a standard form
of franchise disclosure document and recommend franchisers or a trade association comprised of franchisers to

use such form.
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* Fair Franchise Transactions Act 2002 Article 11(4): The Fair-Trade Commission may recommend each
franchiser to prepare and use a standard franchise agreement form for specific franchise transactions in order to

establish order in healthy franchise transactions and prevent unfair franchise agreements from being widely used.

ok

Fair Franchise Transactions Act 2002 Article 15(3): The Fair-Trade Commission in receipt of a request for
the examination on a voluntary code of practice pursuant to paragraph (2) shall notify the applicant of the results
of the examination within 60 days from the date of such request.

o Monopoly Regulation and Fair-Trade Act Article 1: To promote fair and free competition; to encourage thereby creative
business activities; to protect consumers; and to strive for balanced development of the national economy, by preventing business
entities from abusing their market-dominant positions and any excessive concentration of economic power and by regulating illegal
cartel conduct and unfair trade practices.

seokeokok

Monopoly Regulation and Fair-Trade Act Article 23-1(1): No business entity shall do any of the following acts that are likely to
hinder fair trade, or require its affiliates or other business entities to do such

1. Unfairly refusing a transaction or discriminating against a certain transaction partner;

2. Unfairly excluding a competitor;

3. Unfairly soliciting or coercing customers of competitors to make transactions with it;

4. Making a transaction with a certain transaction partner unfairly taking advantage of its bargaining position;

5. Making a transaction under terms and conditions that unfairly restrict business activities of a transaction partner or
disrupting business activities of other business entities;

6. Assisting a related party or other company by doing any of the following acts:

(a) Providing advanced payments, loans, human resources, real estate, securities, goods, services, intangible property rights, etc. for

the related party or other company or making a transaction with the related party or other company under substantially advantageous

terms;
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(b) Making a transaction through the related party or other company, acting as an intermediary, that does not play a practical role
in the transaction, despite making such transaction with other business entity is substantially advantageous;

7. Any act that is likely to hinder fair trade, other than those listed in subparagraphs 1 through 6.
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* The Dutch Civil Code Article 7:911: “franchise agreement” is defined as an agreement by which a franchisor
grants a franchisee the right and the obligation to exploit a franchise formula with regard to the production or
sale of goods or the provision of services in the manner specified by the franchisor.

** The Dutch Civil Code Article 7:912: The parties must behave towards each other as good franchisor and
good franchisee.

*** The Dutch Civil Code Article 7:913: For the franchisee, there is a duty to provide the franchisor with
information on its financial position that is reasonably considered important when entering into the franchise
agreement.

For the franchisor is on its turn obliged to make certain information available to the franchisee. The
information provided by the franchisor is also known as the pre-contractual information document.

The pre-contractual information document shall include each of the following:

1. Draft franchise agreement, including annexes;

2. Overview of the fees, commission or other financial contributions / investments to be paid by the
franchisee;

3. Form and frequency of meetings between the franchisor and the franchisee (if available, the
contact 4. Details of the representative body of the franchisees);

5. Manner in which the franchisor may compete with the franchisee trough another franchise
formula;

6. Frequency and manner in which the franchisee may learn about revenue forecasts;

financial position of the franchisor;

7. Information on the potential franchise location (if not available, information should be provided
from comparable franchisees);
8. Any other information which the franchisor knows or may reasonably suspect to be important for

the conclusion of the franchise agreement.
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* The Dutch Civil Code Article 7:914: The franchisor must provide the PID to the franchisee at least 4 weeks
prior to entering into the franchise agreement.

** The Dutch Civil Code Article 7:915: The franchisee must, within the bounds of reasonableness and
fairness, take the necessary precautions to avoid entering into the franchise agreement under the influence of

misinterpretations.
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* Treaty on the Functioning of the European Union Article 101(1):

1. The following shall be prohibited as incompatible with the internal market: all agreements
between undertakings, decisions by associations of undertakings and concerted practices which may affect trade
between Member States and which have as their object or effect the prevention, restriction or distortion of
competition within the common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading condition;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage;

(e) make the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the subject of such

contracts.
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* Treaty on the Functioning of the European Union Article 101(3): The provisions of paragraph 1 may,
however, be declared inapplicable in the case of:
- any agreement or category of agreements between undertakings,
- any decision or category of decisions by associations of undertakings,
- any concerted practice or category of concerted practices, which contributes to improving the
production or distribution of goods or to promoting technical or economic progress, while allowing consumers a
fair share of the resulting benefit, and which does not:
(a) impose on the undertakings concerned restrictions which are not indispensable to the attainment
of these objectives;
(b) afford such undertakings the possibility of eliminating competition in respect of a substantial part
of the products in question.
** Commission Regulation No. 330/2010 Article 1: For the purposes of this Regulation, the following
definitions shall apply:
(a) vertical agreement’ means an agreement or concerted practice entered into between two or
more undertakings each of which operates, for the purposes of the agreement or the concerted practice, at a
different level of the production or distribution chain, and relating to the conditions under which the parties may
purchase, sell or resell certain goods or services;
(b) vertical restraint’ means a restriction of competition in a vertical agreement falling within the
scope of Article 101(1) of the Treaty;
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* Franchise agreements or franchises operated in the Netherlands are, regardless of the choice of law and
forum, subject to Dutch competition law, and if there is an appreciable effect on trade between Member States
of the EU, EU competition law comes into force.

** The Dutch Civil Code Article 7:920: The franchise agreement must state the terms for ending the
agreement. For example:

1. The restriction on the performance of activities only relates to goods or services that compete
with the goods or services to which the franchise agreement relates;

2. The restriction is indispensable to protect the know-how transferred by the franchisor to the
franchisee;

3. It does not exceed one year after the end of the franchise agreement; and

4. The geographical scope is not wider than the area within which the franchisee has operated the

franchise formula under the relevant franchise agreement.
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* Contract Lawyer in The Netherland, (2023):it is important to consider the implications of third-party claims.
If a dispute arises between franchisor and franchisee due to a claim by a third party, both parties must take

appropriate steps to ensure that all liabilities are addressed adequately.
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* Fair Franchise Transactions Act 2002 Article 12(1): No franchiser shall engage in, or cause any other business

entity to engage in, any of the following acts that are likely to hamper fair franchise transactions:

1. Unreasonably suspending or refusing the supply of commodities or services or business assistance to
a franchisee or placing significant limitations thereon;

2. Imposing unfair restraints or limitations on the prices of commodities or services that a franchisee
handles, or on customers, business territory, or business activities of a franchisee;

3. Putting a franchisee at an unfair disadvantage by abusing its position in transactions;

4. Unreasonably imposing obligations to compensate for damage on a franchisee, imposing an excessive
penalty compared with criteria prescribed by Presidential Decree, such as the purpose and contents of an

agreement, and losses that will occur;
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* Fair Franchise Transactions Act 2002 Article 12- 5: No franchiser shall inflict suspension, rejection, or
limitation on the supply of products or services or on the provision of supports for business management or
business activities, withdrawal of franchise agreements and other disadvantages to a franchisee, nor make
affiliated companies or other business operators conduct such acts on the ground that the franchisee conducts
any of the following acts:

1. Applying for mediation prescribed in Article 22 (1);

2. Rendering cooperation with written fact-finding surveys conducted by the Fair-Trade Commission,
prescribed in Article 32-2;

3. Rendering cooperation with reporting prescribed in Article 32-3 (1) and investigations conducted by
the Fair-Trade Commission prescribed in paragraph (2) of the same Article.

** Fair Franchise Transactions Act 2002 Article 41(2): A person falling under any of the following
subparagraphs shall be punished by imprisonment with labor for not more than three years or by a fine not
exceeding 100 million won

1. A person who conducts acts to inflict a disadvantage to a franchisee or makes other business

operators conduct such acts, in violation of Article 12-5.
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